
Defending Asleep-at-the-Wheel Cases 

Ethanol is a central nervous system 
depressant. As one ingests more, the 
body is subject to more central nervous 
system depressant effects up to and 
including death. One of the well-known 
side effects of the ingestion of alcohol is 
sleepiness. However, the issue in a DWI 
case is the ability to scientifically distin-
guish between sleep deprivation and 
intoxication. Sleep deprivation brings 
about changes in physical and cognitive 
behaviors that are very similar to alco-
hol impairment including disorienta-
tion, slurred speech, and the inability to 
control the body and perform simple 
tasks.1 Although they are frequently 
used interchangeably, the terms fatigue 
and sleepiness are vastly different. One 
study makes the distinctions:  

 
Fatigue is a more complex 
phenomenon that may be 
defined as the decreased capa-
bility of doing physical or 
mental work, or the subjective 
state in which one can no 
longer perform a task effec-
tively.2 Sleepiness has a more 
specific meaning than fatigue, 
relating to reduced alertness 
as a result of increased pres-
sure to fall asleep. … It is 
associated with decrements in 
vigilance, reaction time, 
memory, psychomotor coor-
dination, information pro-
cessing, and decision making.3 

 
Studies have shown that a sleep-

deprived individual can exhibit a lack of 
coordination, memory impairment, 
personality change, irritability, blurring 
of vision, unsteadiness, and transient 
confusion.4 Additionally, the emotions 
of a sleep-deprived person can be nega-
tively affected. A strong relationship has 
been found between sleep and the 
intensity of manic symptoms.5 A study 
on male teenagers has proven a correla-
tion between sleep deficiency and 

aggression.6 Extensive lack of sleep (over 
a few days) has shown decreased emo-
tional intelligence, deteriorated inter-
personal skills, enhanced esoteric think-
ing and a tendency to become supersti-
tious, as well as intense frustration and 
aggression.7 An area of concern arises in 
the context of sleep deprivation preva-
lence, which exists even separate and 
distinct from alcohol. It is estimated 
that 30-50 percent of all adults suffer 
from some form of sleep deprivation 
that affects their thinking, ability to 
process information, and reaction time.8 

In discerning the impact of sleep 
deprivation, it is important to understand 
that this phenomenon is not related to 
the last 24 hours of one’s day. It has been 
shown that getting six hours of sleep for 
10 days straight is the equivalent of a 
sleep-deprived person who has not slept 
in 24 hours.9 The key for the attorney is to 
delve deep into the facts and determine 
whether sleep deprivation issues are rele-
vant and to what degree. Fatigue of 20-25 
hours of sleeplessness impairs task per-
formance comparable to a .10 alcohol 
concentration.10 Another study focused 
on time of day and the body’s circadian 
rhythm, revealing that between 10:00 
p.m. and midnight, deficits from sleep 
equivocated to a BAC of .05 percent.11 

The Horizontal Gaze Nystagmus 
(“HGN”) test has been proven to be very 
problematic in the 2007 National 
Highway Traffic Safety Administration’s 
(“NHTSA”) Robustness of the Horizontal 
Gaze Nystagmus Test study. NHTSA’s 
own data proves false positives for those 
not .08 or more. Dr. Karl Citek, an often-
referenced government advocate of the 
HGN, testified under oath in a Daubert 
hearing in In re Seiler on Feb. 13, 2014, 
that 50-60 percent of normal sober indi-
viduals will exhibit end point nystagmus 
(HGN at maximum deviation).12 He 
conceded that he has seen individuals 
demonstrate all six clues, as well as verti-
cal, while under the .08 limit.13 In that 
same hearing, he testified that in the 

study he conducted in 2011 involving 
sleep deprivation of at least 24 hours, 
there were no effects on the field sobri-
ety tests.14 One must carefully analyze 
this study and its source. He is referring 
to his Sleep Deprivation Does Not Mimic 
Alcohol Intoxication on Field Sobriety 
Testing study, which had representatives 
of the Oregon State Police and 
Washington County (Oregon) Sheriff ’s 
Office as two of its authors. 

On the first page of his study, Citek 
concedes that “SD (sleep deprivation) has 
been shown to affect saccadic eye move-
ments (the jerking looked for in the 
HGN).15 His graph of endpoint nystag-
mus (HGN at maximum deviation) 
shows nearly 90 percent of sleep-deprived 
individuals displaying these clues with less 
than .04 alcohol.16 The study is flawed in 
that only 1 out of 29 of their test subjects 
was over 34 (not representative of the 
DWI population) and none of the tests 
were conducted during typical DWI arrest 
times (past midnight into early morning 
when the one’s circadian rhythm is dis-
rupted). Yet despite such a biased study, 
his statistical analysis showed that the 
One-Leg Stand count (cognitive reason-
ing) decreased with sleep deprivation.17 
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Outside the HGN test, police officers fre-
quently use “bloodshot eyes” to describe 
an intoxicated person. Yet this is a very 
common physical sign of fatigue. As a 
matter of fact, in Jack Stuster’s U.S. 
Department of Transportation, NHTSA 
Final Report, The Detection of DWI at 
BACs Below 0.10 (Sept. 1997), the NHTSA 
took the position: 

 
Finally, some cues were elimi-
nated because they might be 
indicators more of social class 
than of alcohol impairment. 
… [A] flushed or red face and 
bloodshot eyes are open to 
subjective interpretation and 
could be due to allergies or 
caused by outdoor work.18 

 
One very good clue that an individ-

ual is sleep deprived as opposed to intox-
icated would be the physical presence of 
bags under one’s eyes.  

The existence of sleep deprivation 
in automobile crashes is all too com-
mon. One British study found that alco-
hol (in amounts equal to .08) produced 
impairment across the whole drive with 
respect to simulated steering perform-
ance, while on average the sleep depriva-

tion subjects showed normal steering at 
the start of the drive with progressive 
deterioration.19 This necessitates that the 
defense lawyer closely dissect the driving 
at hand. Were there 911 calls at the start 
of the drive? If so, over what distances? 
Crashes are part and parcel to sleep dep-
rivation as well as intoxication. A 2008 
National Sleep Foundation survey found 
that more than 36 percent of partici-
pants reported falling asleep while driv-
ing at least once in the past year.20 As a 
matter of fact, “drowsiness is the pri-
mary causal factor in 100,000 police-
reported crashes each year, resulting in 
76,000 injuries and 1,500 deaths.”21 

The time of crashes also relates to 
the body’s circadian rhythm. Findings in 
one study show that the major time of 
crashes occurs during the night with a 
secondary peak at siesta time (3 p.m.).22 
It is worth noting that in New Mexico, 
there was an increase in the number and 
proportion of alcohol-related traffic 
crashes following the seven days after the 
change to and from daylight savings.23 
Even one of the founders of NHTSA’s 
standardized field sobriety testing pro-
gram, H. Moskowitz, has conceded, 
“[c]onsidering that the majority of alco-
hol-related accidents occur at night, 

there is a need for increased examination 
on the role of fatigue, circadian cycles, 
and sleep loss.”24 There is also a strong 
correlation between sleep apnea and the 
risk of having a traffic accident.25 

The bottom line is that lack of sleep 
produces many of the same effects associ-
ated with being drunk, including lack of 
coordination, judgment and reaction 
time. 26 It has been found that sleep of five 
hours a night for four consecutive days 
impairs performance to such a degree 
that traffic safety is affected.27 With  
sleep deprivation becoming a highly 
researched topic and an area of concern 
for the NHTSA, it will come as no sur-
prise if there is a future push for laws that 
directly criminalize sleep deprivation and 
traffic accidents. The complications will 
be in proof of sleep deprivation in indi-
vidual cases, not the underlying problems 
that cause accidents. Regardless, the 
issues and rehabilitative concerns for 
addressing intoxication versus sleep dep-
rivation are different in nature. It is the 
responsibility of criminal defense attor-
neys to familiarize themselves with the 
sleeping patterns of every DWI case to see 
the applicability of such a defense. 
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6:17-cr-3-NKM, Dkt. No. 134 (Apr. 2, 2020) 
(granting compassionate release; “[h]ad the 
court known when it sentenced defendant 
in 2018 that the final 18 months of his term 
in federal prison would expose him to a 
heightened and substantial risk presented 
by the COVID-19 pandemic on account of 
defendant’s compromised immune system, 
the court would not have sentenced him to 
the latter 18 months”); United States v. Colvin, 
No. 3:19CR-179-JBA, 2020 WL 1613943 (D. 
Conn. Apr. 2, 2020) (noting defendant’s 
multiple health conditions and concluding 
that “[i]n light of the expectation that the 
COVID-19 pandemic will continue to grow 
and spread over the next several weeks, the 
court concludes that the risks faced by 
defendant will be minimized by her 
immediate release to home”); United States v. 
Perez, No. 1:17-cr-513-AT, Dkt. No. 98 (S.D.N.Y. 
Apr. 1, 2020) (granting compassionate 
release where “[t]he benefits of keeping 
[Perez] in prison for the remainder of his 
sentence are minimal, and the potential 
consequences of doing so are extraordinarily 
grave”); United States v. Rodriguez, No. 2:03-cr-
271-AB, Dkt. No. 135 (E.D. Pa. Apr. 1, 2020) 
(granting release after finding risk factors  
for COVID-19 constitute extraordinary  
and compelling reason and noting that 
prisons are “tinderboxes for infectious 
disease”); United States v. Marin, No. 15-cr-252, 
Dkt. No. 1326 (E.D.N.Y. Mar. 30, 2020) (granting 
release “for the reasons stated in his motion, 
including his advanced age, significantly 
deteriorating health, elevated risk of dire 
health consequences due to the current 
COVID-19 outbreak, status as a nonviolent 
offender, and service of 80 percent of his 
original sentence.”); United States v. Muniz, 
Case No. 4:09-cr-199, Dkt. No. 578 (S.D. Tex. 
Mar. 30, 2020) (releasing defendant serving 
188-month sentence for drug conspiracy in 
light of vulnerability to COVID-19:  
“[W]hile the court is aware of the measures 
taken by the Federal Bureau of Prisons, news 
reports of the virus’s spread in detention 
centers within the United States and beyond 
our borders in China and Iran demonstrate 
that individuals housed within our prison 
systems nonetheless remain particularly 
vulnerable to infection.”). n
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The body of research out there exists 
mainly in the medical field. The charac-
teristics of sleep-deprived and intoxicat-
ed individuals are proven to overlap. It is 
not fair to allow a prosecutor, judge, or 
jury to dismiss considerations of sleep 
deprivation when such considerations 
are relevant, and sometimes necessary, to 
one’s case. The field is a vast one involv-
ing considerations of individuals’ med-
ical issues (Is sleep apnea at play or 
another physical ailment that causes lack 
of sleep?), employment (Is there shift 
work or sleep loss due to multiple jobs?), 
and unique individual sleep patterns at 
the time of the DWI occurrence (sleep 
deprivation effects can accumulate over 
days, as references above, not just in a 
single 24-hour period). Consulting 
experts may — and possibly should — 
include the relevant fact witnesses, such 
as one’s sleep disorder doctor or primary 
physician, in addition to sleep experts 
who are both published and in practice 
(both therapeutic and medical doctors). 
Finding the right solution for sleep-
deprived DWI clients should also  
involve counseling them to find healthy 
alternatives and medical solutions  
that can alleviate their sleep loss and pre-
vent future occurrences. 
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